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Foreword

The First Annual Distinguished Jinnah Lecture 2015 is an important initiative that has, in many
ways, set the standard as well as providing an opportunity for local and international experts to
discuss and deliberate on the quality of institutions in Pakistan, in particular, the rule of law. It is a
particularly pertinent issue given the challenging circumstances that Pakistan is passing through at
this juncture in our history that it should be at the forefront of our institutional, organisational
and policy thinking.

Another success that | must point out is that the Lecture brought together the heads of two key
State institutions, namely, the Senate of Pakistan and the Judiciary to speak on the state of our
institutions in a very frank, open and constructive manner. It is unusual in our context to witness
such engagement but it is a welcome development in terms of the openness and the co-operation
between State institutions and other stakeholders. | can only endorse what the Chairman of the
Senate of Pakistan has observed in his speech, that:

“This lecture series initiated by you has perhaps for the first time
raised such basic questions on inter-state institutions. These questions,
we as a society and indeed as a state throughout our history have
avoided and shied away from, but now the time has come when such
critical questions and issues need to be debated and resolved if we are
serious for providing a better future to the millions of Pakistanis”.

In my view, there is indeed, a need for greater inter-institutional and inclusive deliberation on key
issues that touch upon the health of the State and nation so that there is a coordinated effort as
we move forward. In this regard, the Law & Justice Commission of Pakistan is specifically
mandated to coordinate between the Judiciary and the Executive and is institutionally well
located to coordinate the development of a national narrative on the rule of law that is urgently
required as the Lecture and speeches testify.

With the activation of the provincial justice committees (PJC), headed by the chief justices of the
respective high courts and constituted by heads of the provincial criminal and civil justice sector
organisations including administrative departmental heads, we have sought to improve the quality
of coordination and planning at the provincial level to strengthen local justice service delivery as a
joint effort. The Secretary Law & Justice Commission of Pakistan is the secretary to the PJC, and
Law & Justice Commission of Pakistan shall provide technical support and coordinate between the
provinces and the Federal level to ensure a more integrated and joined-up justice sector
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monitored and reported by the Law & Justice Commission of Pakistan.

I must however admit that we often lose sight of the big picture and the larger issues, the
institutional, the systemic and the structural, in the minutiae of law reform. It is my commitment
both as the Chief Justice of Pakistan and the Chairman of the Law & Justice Commission of
Pakistan that the Law & Justice Commission of Pakistan is, and will continue to, prioritise
institutional, structural and systemic issues as an integral part of its mandate to address, in the
words of the Chairman of the Senate, “a missing part of our history” and to establish a “tradition
of inter-institutional communication”.

Moving from the local to the global, the theme of the First Distinguished Jinnah Lecture 2015 was
timely, coming soon after the global community's ratification of the 2015 Sustainable
Development Goals (SDG). Keeping in view such global and local developments as we move
forward, the Law & Justice Commission of Pakistan and the Judiciary will partner and promote
such commitments in earnest. Whilst we acknowledge and take into consideration that the SDGs
and targets are “integrated and indivisible”, within our mandates, we, in particular, commit to
move forward with the SDG 16, “Peace, Justice and Strong Institutions”, which calls for promoting
peaceful and inclusive societies for sustainable development, provide access to justice for all and
build effective, accountable and inclusive institutions at all levels. We are appreciative of the need
to connect with relevant but wider agendas, and play our expected role.

We recognize that whilst State organisations such as the judiciary must implement its primary
obligation to dispose of matters before the Courts, but it is also our mandate that we must be,
and indeed are also very much cognizant of the wider role that the judiciary has in the
development of the State and the nation, and will therefore make every effort to promote an

impartial, inclusive and fair rule of law as the effective basis of State and society — a public good
benefiting all as required by the Constitution of the Islamic Republic of Pakistan 1973.

We look forward to the Second Annual Distinguished Jinnah Lecture in 2016.

Striving for a rule of law based Pakistan
www.ljcp.gov.pk




Mohammed Sarwar Khan

Secretary
Law & Justice Commission
of Pakistan




Law & Justice Commission
of Pakistan

MOHAMMED SARWAR KHAN
SECRETARY

LAW & JUSTICE COMMISSION of PAKISTAN
GOVERNMENT of PAKISTAN

Introduction

The Law & Justice Commission of Pakistan has been privileged to initiate the First Annual
Distinguished Jinnah Lecture 2015 focusing on the quality of institutions and the rule of law. Given
the prevailing circumstances, the theme of the Lecture, “Institutions Matter” reflects citizens'
concern to strengthen our institutions to counter the challenging circumstances. In this context, the
rule of law is a critical institution for ensuring citizens' can assert their rights and claim their
entitlements thereby promoting State stability and effectiveness, development and the public good.

The Law & Justice Commission of Pakistan is a national statutory think-tank focusing on
strengthening the rule of law in Pakistan and, as indicated by the Honourable Chief Justice of
Pakistan/Chairman of the Law & Justice Commission of Pakistan, is primarily responsible for
developing a national narrative on strengthening the rule of law and leading on reforms.

As such, the Law & Justice Commission of Pakistan is a critical institution for conducting policy and
legislative analysis, coordinating between the Legislature, Judiciary, and the Executive, acting as a
policy hub and platform for consulting and exchanging ideas and views for reform, and engaging
with stakeholders for a more inclusive and participatory policy-making and legislation. The Law &
Justice Commission of Pakistan is, therefore, well positioned by its mandate and capacities to
connect and mobilise different sectors of State and society to coordinate and integrate efforts.

Taking forward the Distinguished Jinnah Lecture's plea to strengthen institutions, as directed by
the Honourable Chairman, our emphasis will be on constructing a national narrative on the
development of the rule of law.

To this end, the Law & Justice Commission of Pakistan will proactively promote more inclusive
discussion and deliberation to ensure more informed and critical analysis, better monitoring and
evaluation, more transparency and sharing of information, active civic engagement and policy
dialogue to improve the quality of our institutions, organisations and ultimately service delivery.

We will focus on impact and results to determine the quality of institutions, organisations and
service delivery.

The Law & Justice Commission of Pakistan will therefore work closely with other State institutions
and civil society to capitalize on available resources and expertise to inform and support the
strengthening of institutions and the implementation of laws, and to bridge the gap between the
various institutions — which is a key function of the Law & Justice Commission of Pakistan - to
strengthen the rule of law.
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MR. JUSTICE JAWWAD S. KHAWAJA
CHIEF JUSTICE OF PAKISTAN

I have been part of Pakistan's constitutional judiciary for the past sixteen years. In this period, |
have had an opportunity to closely witness the standards and performance of national
institutions. In particular, | have had an opportunity as a judge of the Supreme Court of Pakistan
and the High Court to understand equal and impartial application of law and the difficulties
involved in this regard. Among the many aspects of my observations, two are particularly
noteworthy. | have closely seen the implementation of law firstly from the point of view of state
functionaries in power and secondly from the point of view of people's grievances and the
difficulties facing them and the story of their worries and helplessness.

Therefore, today | shall share my thoughts with you keeping in view these particular aspects.
Sometimes there is an element of hope and optimism in these thoughts when | realise that | have
been able to make a modest contribution for something good. However, often | feel
disappointment on seeing ground realities separated from the world of law and the Constitution.
But my dominant feeling has been that we can bring the ground realities closer to the will and
dictates of the Constitution and law by walking the right path and making sincere efforts.

Several questions arise in this background.
What is the foundation and structure of a successful State and nation?
What are factors creating hurdles in the way of success?

In relation to today's topic, an important question is whether we have the necessary procedures
and intellectual framework that can be used to make our institutions functional and achieve our

practical goals. My own experience and observation have made it clear to me that it is extremely
necessary to effectively involve the people of the country in our State institutions. However,
despite realising the need for this elevated purpose, a significant hurdle facing us is this:

weaknesses in the implementation of law and the Constitution.
Therefore, the first question is this:

How should we organise and develop the State? In my view a major obstacle in this regard is that
obsolete mindset that deems the State to be sometimes superior to and independent of society.
The result of this mindset is that the State cannot be organised on realistic social foundations.
Therefore, it is necessary to view this outdated model critically and question its validity. This is the
model that has pushed us to a point where we see that the State dominates and prevails upon
every collective reality. The State is locus of every action. It is the beginning as well as the end.
There is no mention of the people in this story of the State, except by way of a few good wishes
for it. This view of complete domination of the State reflects the thoughts expressed by Max
Weber in the nineteenth century and by Nizamul Mulk Toosi in his book Riyasat Nama five
centuries earlier.
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The superiority complex of the State and its responsible functionaries has seeped into the minds
of all State officials and all officers exercising State power. Consequently, due attention has not
been paid to social factors. In this gathering today, | shall identify the weakness present in the
prevalent State model and explain how the isolation and superiority of State and State institutions
from social realities is a major impediment in the State performance and reform of its
shortcomings.

The State is founded upon a social contract between the State and the people. The Preamble to
our Constitution clearly expresses and announces this social contract. It has been unequivocally
stated in the Constitution that it is the reflection and embodiment of the emotions and feelings of
the people. This is the aspect whose roots lie deep in social values and form the basis of people's
expectations. However, a cursory view makes it evident that popular feelings and expectations are
often ignored in State operations.

The importance of society and a stable and strong State structure based on social foundations are
also evident from the wars and violence of the present age that we notice daily in Iraq, Libya and
on European seas and shores. A State that is built above the society results in a society divided in
clans, ethnicities and sects. Such a State becomes isolated from society and results in proliferation
of all sorts of social divisions. The political process and social contract that could be used to end
these divisions and produce social cohesion are unfortunately on the wane in many countries and
societies. It is important to understand today the causes of the chasm between the people and
the State so that it may be brought to an end. The sign of a successful State is the existence of a
way for different classes and groups whereby society and different schools of thought in it can
address their grievances within the State structure. Therefore, in my view, it is necessary for a
successful State that every individual and group in the State may find a place to address their
grievances within the State apparatus.

Today, we stand in an era of history where the need to bridge the gulf between the State and the
people is gradually becoming evident. This gulf arose because inequality and conflict between
different economic and political classes are continuously on the rise. The citizens needed the most
by State institutions are getting lesser and lesser access to such institutions.

At this juncture, | would like to confess as the leader of the judiciary that no research has been
done in judiciary to collect the kind of facts and figures without which it is impossible to offer
effective suggestions for reform. Here | would like to add that this problem exists not only in
judiciary but in most of the other State institutions. As the Chairman of the Law and Justice
Commission, and in collaboration with other members of the Commission, we have asked the
Commission to compile the facts and figures so that effective reforms and steps may be taken on
their basis. Here | would like to elucidate my thoughts with an example: Police Order was issued in
2002 but for several reasons, including lack of competence, it could not be implemented in letter
and spirit. In fact, after the 18th Amendment, two provinces — Balochistan and Sindh — reverted
back to the colonial law issued in 1861 whereas the Police Order was only partially enforced in

Punjab because of which it remained ineffective. Consequently, the problems facing the people

could not be addressed.

Many people in charge of the reigns of government believe that citizens of the country should be
thankful and grateful to them. But the fact is that every citizen of this country is directly or
indirectly a taxpayer, so much so that when an impoverished farmer buys clothes or shoes for his
daughter on Eid, a part of the price he pays goes to the government as tax. Therefore, providing
excellent facilities to the citizens is not an act of grace by the State but a right of the citizenry. This
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right should be the basis of State policies and reforms. Thankfully, the first chapter of our
Constitution lists the Fundamental Rights of the citizens against which no law can be passed. All
state institutions, particularly the judiciary, are bound to enforce the Fundamental Rights.

When realistic and purposeful organisation of the State is desired, the highest priority should be
given to provision of facilities and Fundamental Rights to citizens. Respecting their wishes and due
rights should be an essential element of State policy. In other words, no reforms can be effectively
completed until there is a direct relationship between the State and the people. National cohesion
is not possible in the atmosphere of class divide and hatred. Therefore, in order to bridge the gulf
that has emerged between the people and the State, the focus of all our policies should be people
and their legal and Constitutional rights.

As a judge, | have noticed that the understanding of this approach is developing in some fields,
though its pace is slow at the moment. For example, public representatives have been included in
the functioning of the Police through the 2002 Order and in the prison system through other legal
means. This process needs to be reinforced so that harmony and affection may develop between
the people and the State. Otherwise, however, those responsible for making State policies stay
enclosed in their offices and the ordinary people get few opportunities to access them.

Here it is also worth considering as to what is the purpose of the existence of the State. The
answer to this question with every ideological group and every person of intellect is the same,
that is, welfare of the people. The only difference is that different ideologies prescribe different
ways of achieving this end. In our own Constitution, it has been unequivocally clarified that:

“whereas it is the will of the people of Pakistan to establish an order:-
Wherein the State shall exercise its powers and authority through the chosen representatives of
the people;

Wherein the principles of democracy, freedom, equality, tolerance and social justice, as
enunciated by Islam, shall be fully observed;

Therein shall be guaranteed fundamental rights, including equality of status, of opportunity and
before law, social, economic and political justice, and freedom of thought, expression, belief, faith,
worship and association, subject to law and public morality;

Wherein adequate provision shall be made for the minorities freely to profess and practise their
religions and develop their cultures;”

In 1949, Pakistan's first Prime Minister Khan Liagat Ali Khan had said in one of his speeches
explaining the principles of the Constitution: “.. the people have been recognized as the
recipients of all authority and it is in them that the power to wield it has been vested.” Mr. Suresh
Chandra Chattopadhyay was a representative of the Constituent Assembly. With a lot of humility
and modesty, he elucidated the same sentiment in his speech: “The citizens of our country are our
masters and we are their humble servants.”

Continuing with the historical background, it is important to note that pro-people representatives
were present in the National Assembly of 1972-73. They were particularly aware of the
Constitutional dictates and the finer points of the language of the Constitution. This is the golden
principle that is present in the preamble to the Constitution in the form of our social contract and
which is further elaborated by the speeches made in the constituent assembly. For these
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representatives, Pakistani people were no longer helpless and oppressed subjects but the source
of State power and authority. The reflection of these ideas is further evident from the various
provisions of the Constitution. In short, it is a settled principle of our constitutional and State
system that the State and its institutions come in to existence through the opinion of the people
and are bound to exercise their authority and resources for the benefit of the people. Without
this, there is no justification for their existence.

This story of the State begins in the pre-Independence days, that is, the colonial era, when the
people of India were held captive by imperial orders. The people of India did not have the
freedom to elect their government or have any say in the policymaking of the government, rather
they were deemed subjects of the British Crown until 1947 (this situation ended through Section
7(2) of the Independence of India Act 1947). These royal legal epithets were not merely symbolic
but were manifested practically in every affair of the India government. This is why lawmaking for
India was done by a handful of people sitting in Westminster and White Hall. Ranjeet Gupta has
eloquently described this situation: “Law did not have even a remote relation with the will of the
people”. The purpose of this discourse is to clearly state an objective reality and to identify the
situation that had to necessarily change after Independence. Pakistan's system of government,
that is, the Constitution of independent Pakistan should have been settled according to the will
and the opinion of the people. Inflexible and decisive opinions cannot preface a system of
government where people can take the place of the king in the parliament and become the
source of all laws. Here Faiz Sahib comes to mind who gave voice to the hopes and dreams of the
people in these words:

“We, who are the rejects and outcasts, will be enthroned.”

If this sentiment has remained only on paper so far, this is not the fault of the Constitution but of
those who do not follow it and whose duty it was to emphasise the central importance of the
people through their governance, because it is the people for whom the State and all its
institutions have been created.

However, another historical reality should also be considered. Professor Rajkumar Chakravarti,
who belonged to East Bengal, was ready to end the disruption that was dividing members of the
Constituent Assembly in 1949. Minority members had expressed some reservations regarding the
text of the Objectives Resolution. Consequently Professor Rajkumar Chakravarti in his speech had
proposed the idea of giving constitutional superiority to people over the State institutions. His
proposal was not accepted. However, it is extremely important to note that when the manuscript
of the constitution bill was tabled in the National Assembly in December 1972 and it was
proposed that the Objectives Resolution be included in the Constitution as its preamble, the same
changes were made in it as were proposed by Professor Chakravarti. In 1949, while explaining his
proposed amendment, he had said that the amendment will change the meaning of the text.
Although Professor Chakravarti did not succeed in 1949 but the drafters of the constitution in
1972-73 were well aware of this important debate that had taken place in 1949 and in
consequence of that, the people of Pakistan were granted their rightful place and it was specially
mentioned in the preamble to the Constitution that the source of the Constitution are the people
of Pakistan. Therefore, today this fact is undeniable that, according to our Constitution, all the
power of the State is thanks to the people and not the other way round.

It is important to emphasise this point because, year after year, we are noticing that our system of
accountability is extremely weak and there is a lack of sensitivity and answerability in our State
institutions towards the grievances of the general public. For example, it can be observed that
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every year, the rainy season brings floods and poor and deprived become its victims, but why is it
that there is no effective solution or long-term remedy for this problem even though Article 9 of
the Constitution clearly states that:

“No person shall be deprived of life or liberty save in accordance with law.”

How can the State remain impervious to the existence of this Fundamental Right and see the
destruction of lives and properties of its citizens year after year? According to the Constitution,
State is responsible for protecting the life and property of every individual. This approach widens
the gulf between the people and the government. This is the very gulf, that is, even though
Fundamental Rights have been granted in the Constitution, in reality, these rights are neither
available to the common man in any meaningful way nor is there any clear framework to provide
such rights.

In fact, the Constitution reflects the social contract that has been agreed between the State and
the citizens. This contract creates the justification for the existence of the State and whenever this
social contract is violated, justification for the State becomes less and less and its legitimacy to
that extent diminished. Consequently, ideas and attitudes start emerging that foretell the fragility
and ultimately destruction of the State. Among the various reasons for rising lawlessness in our
country, a major reason is deviation from the Constitution. When people are deprived of their
Constitutional rights, hopelessness and hatred are born and doors of lawlessness are opened.

Today, in this gathering my second point is focused on State institutions.

Many mature writers and political thinkers agree that the success or failure of the State depends
on the functionality and serious performance of institutions. According to these writers, State
institutions that remain busy in snatching peoples' rights instead of helping them out become the
basis of State failure.

Today, social forces need to be harmonised and correlated with the State structure. Without
understanding this relationship, it is difficult to justify the State and State institutions. This aspect
of the matter becomes prominent when our State institutions fail to completely understand the
indispensable relationship between causes and consequences in suggesting and implementing
reforms.

The more important factors in our contemporary national discourse are financial and other
corruption. Institutions exist in law for prevention of corruption but their performance does not
inspire confidence that corruption will be eradicated soon. It is important to note here that every
person views corruption as the blight that is eating up the roots of the State. However, no

significant legislation or other effective strategy has come to fore in this regard. This corruption is

causing loss of billions, rather trillions of rupees to Pakistan. Moreover, the rule and
implementation of law and the Constitution are being adversely affected. Because of this
corruption, inequality among the people is reaching new extremes and while the poor and
deprived classes continue to be squeezed, the rich people are getting richer. Here we also need to
look at our moral values. Social values are experiencing decay and decline. The difference
between good and bad, right and wrong, black and white money is eroding. Today, the condition
is such that as a nation, we not only remain oblivious to the source of a person's immense wealth
but make no effort to find out the sources of this wealth. Another critical aspect of this corruption
is that it produces inequality and only a person with heaps of wealth and property — no matter
how such wealth and property is acquired — is considered trustworthy in society, which trust he
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uses to remain at the forefront for holding the reigns of government. If we want to reduce the gulf
between the State and the citizens, we would have to make eradication of corruption our highest
priority.

Constitution as an institution:

Since our Constitution is a living document, reading, understanding and actually enforcing it is
extremely important, and with daily changing situations and events, the evolution in its
enforcement is also indispensable. With this evolution, the justification for the State is
strengthened but without this evolution, the justification for the State is weakened. The distance
between the State and the citizens can be reduced only by correct implementation of the
Constitution and the law, as this is the way to duly provide the citizens with their Constitutional
and legal rights.

In short, the State is not desirable in itself but is a means to achieve an end, and that end is the
welfare of society and superintendence and protection of people's dignity, life, property and their
individual and collective interests. Different institutions of the State come into existence to
achieve this very end. Where this end is lost sight of, conflict emerges in the mutual relationship
of the State and the citizens and the State deviates from the path of collective welfare. The result
of this necessarily emerges in the form of lack of confidence, restlessness, uncertainty and
division. If we want to get rid of the problems facing our country today, we would have to
seriously arrange for eradicating the distances between the State and the people and will have to
erase all those colonial symbols whose very purpose was to make the people realise that they are
subjugated and dominated.

It is our national fortune that today among us is a sensitive, warm-hearted and mature Chairman

Senate who would benefit us with his thoughts. With these brief comments, | invite all members
of the audience to ponder.

Thank you very much for your attention.
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Honourable Chairman of the Senate of Pakistan also focused, almost entirely, on the centrality of
the Constitution and its sanctity to the provision of effective rule of law to the citizens. The
Honourable Chairman mentioned the need for bipartisan approach to reforms in the country. He
cited the 18th Constitutional Amendment as an example of the possibilities when competing
political parties come together for reform.

There is now a need to review institutional frameworks and capacities in the light of the 18th
Amendment. These include institutions at the federal, provincial and district levels.

The Chairman appreciated the forum as an opportunity for vital inter-institution communication.
He invited the Chief Justice of Pakistan to the 'Committee of the Whole' of the Senate, which is
presently debating the question of ensuring justice for the ordinary citizens of Pakistan.

Salient features of the Chairman's speech were:

Concept of Rule of Law: Rule of law is a broad concept and it does not have a single definition. At
its core, it is a means of ordering society including relations between state and society.

Need to respect the Constitution: The rule of law framework of the country derives its framework
from the Constitution. Institution building has to be within the parameters provided by the
Constitution. Without adequate respect for the Constitution, institutional stability will remain
elusive.

Institutional Instability: Given the chequered history of the country, most institutions, especially
the parliament and judiciary, are still trying to find a stable equilibrium. Institutional development
is in transition. Civil and military bureaucracies are the only organised forces. Parliament isin a
nascent state and judiciary is trying to find its moorings after the realist movement. The executive
meanwhile continues to indulge in nepotism and corruption.

Historical Travails of Institutional and State Development: Pakistan inherits its state structure
from the colonial past. At the time of independence it had an overdeveloped state structure in the
form of civil services, the military and the judiciary. This contrasted with underdeveloped political
institutions. Over the years, the state has been plagued by ideological ambiguities. These include
concepts of tradition versus modernity, parliamentary versus presidential form of government,
and the concept of security state as against a welfare state.

Other ideological conflicts that plagued the political discourse were the struggles between
democracy, rule of law and (legitimacy of) martial laws. The colonial 'steel frame' of bureaucracy
failed to be replaced by an indigenous administrative set up. The country failed to develop a
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constitution for many years.

Functionality of Institutions: Institutions are not 'functional' because they have failed to be
inclusive. They are mere structures of convenience developed by the elite and pay lip service to
the Constitution of Pakistan where it demands equality and promotes inclusiveness. These
institutions apply law in a selective manner to perpetuate the elite's interests. The people are
likely to perceive and experience this bias against inclusiveness as state oppression.

Need to Build Institutions: There is a need to build institutions within the parameters of the
Constitution. These institutions should have detailed internal mechanisms enabling them to
recognise the Constitution as the source of their existence and to develop traditions that promote
tolerance. The Constitution emanates a trichotomy of power which means independence of
executive, legislature and the judiciary. Though separate, the organisations are part of an organic
whole where the common thread running through them is the rule of law. Within this framework
the way forward for institution building is:

Firstly institutions must operate on democratic principles and practices. Rule of law must
be respected and institutions must incorporate accountability and transparency into their
routine functions.

Institutions must derive their legitimacy from the Constitution.

Within the parameters of the Constitution, every organisation must have a detailed
mandate in the form of rules and laws.

Complementarity among institutions must be recognized and effective.

Individual discretion in institutions should be discouraged as it distorts the very basis of
rule of law.

Compartmentalised or polarized functioning of institutions must be eliminated. Within
the limits permissible in the Constitution, bridges must be built for greater
communication and coordination between institutions.

Participatory Federalism: Since independence, Pakistan had been functioning under a centralised
state. Challenges of building inclusive institutions has not been limited to Pakistan. In South Asia,
in the post-colonial period, countries failed to develop state institutions that reflected their socio-

economic and ethno-linguistic diversity.

The 18th Amendment has been a paradigm shift from centralism to participatory federalism.
Institution building now needs to adjust to the new design. At the first level federal institutions
need to be built with mechanism for interaction among themselves. At the second level provincial
institutions need to develop in the new roles and define interaction among themselves. At the
third level mechanisms will need to be defined between federal and provincial level institutions.

Building Institutions in the Criminal Justice System: The challenge for the criminal justice sector is
to replace the temporary arrangement operationalized by the 21st Amendment to the
Constitution. The system does not appear to be ready at present. The country needs:

A sound criminal justice system which includes police, prosecution, courts, and prisons.
A depoliticized and professional police service which is operationally neutral,
organisationally autonomous, functionally specialized, institutionally accountable and
professionally service-oriented.

At present, torture and extra-judicial killings are rampant. Rate of conviction is low because
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investigative quality is poor. There is a need to set up a specialised agency for investigation and
prosecution of complex crime. Laws and systems for effective witness protection need to be
developed. Similarly, security should be provided to judges and investigating police officers.

Approach to combatting corruption: Corruption eats away at the vitals of our society. Corruption
is currently covered under multiple parallel laws. We need a singular law. There should be no
sacred or holy cows. Each and every person is accountable before law.

Political Parties as state institutions: Political parties need to be seen as part of the state
institutional framework. They need to engage in self-reflection and reform if they are to develop
into healthy and effective organisations.

Not all dark: There is hope for constitutionalism and rule of law. For the first time in the history of
the country, under Article 270AA, the parliament did not validate actions of a military dictator.
Similarly, the judiciary did not sanctify emergencies or martial law.
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Dr. Rachel Kleinfeld reiterated the need for equal treatment of all citizens. She gave examples of
state capture by the elite that lead to gross injustices. The need for inclusion is a pre-requisite to
sustainable reform. The speaker appreciated the capacity and integrity of the higher judiciary but
pointed out the weaknesses in the lower judiciary. As 95% of the work takes place in the lower
courts, Dr. Kleinfeld emphasised the need for its reform. She said that the judiciary receives its
strength from the confidence of the people in the institution. Change itself would come from a
growing and mobile middle-class that demands reforms. She said that Pakistan had witnessed this
in 2007 and 2008 — a time when she had also visited the country. Rule of law is about curbing the
impunity of power. Power can derive from wealth and control of violence. Rule of law ensures that
governments do not become tyrannies..

Key Points from Dr. Kleinfeld:

Institutions Are About Effectiveness: Institutions cannot be judged through their resource but the
effectiveness. Under the same law in the US, 150 years ago, institutions colluded with the
powerful and were less effective.

Pakistan has Problems: Pakistan has a number of structural problems. These include an unequal
society, prevalence of politico-criminal alliances, warlords controlling parts of the country and
corruption.

Politics at the Centre of the Issue: The solution of the problem does not lie in training and
resources alone. These are secondary matters. Sometimes very well resourced countries have rule
of law issues. Deeper issues need to be resolved. The cause of lack of resources lies in political
priorities. Politics sits at the centre of many of these problems. The powerful want Police to work
for them and not the citizens.

Change Comes from Society: Groups of middle-class and professional citizens are galvanised by
the failure of their state. They organise cross-institutional linkages. Bi-partisan reform processes
are introduced. The groups work with media and civil societies. Change always emerges from
within countries, through the elite when they manage to galvanise the middle-class.

Role of the Judiciary: Judiciary are sometimes leaders of change and sometimes the object of a
reform movement. The best examples of judiciary led reform can be seen in the examples of Italy
and Columbia. Courts can be leaders of reform once they have public opinion on their side.

Where the populace sees courts as corrupt themselves the elite find it easy to use them. Power of
the court comes from legitimacy that emanates from confidence of the people. When public
supports the judiciary a virtuous cycle of reform develops which may, among other changes, lead
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to greater resources for courts.

Issues of Lower Courts in Pakistan: Courts need to be seen as palaces of justice for the people. In
Pakistan, the problem lies in the lower courts and not the higher judiciary. The Court has an
opportunity to change the situation. Cognisance of the problem has already been taken by the
Supreme Court through the National Judicial Policy 2009 but things need to change on the
ground.

Heroes Needed: Reform needs heroes. Court has the opportunity to be the leader.

Institution Building: The following steps are critical to institution building in the judicial system:

Accountability to the public: Public is an active force in the reform process. Public
confidence in institutions increases when accountability processes within institutions
become visible. Accountability begins with political will. All it requires is bravery and
courage.

Efficiency: Justice delayed is justice denied. Delay used by the wealthy to tie up cases
over a long period damages administration of justice. Judges have to make sure they
control the cases and not lawyers. Secondly, there is always a need to make sure that
enough judges are available. Judges cannot be overworked, as this can cost in terms of
increased risk of injustice.

Professionalisation: All judges need to be seen as professionals and not bureaucrats. This
includes the lower judiciary. Transparency in transfers and postings, promotions and
strategic use of honour based on merit should be institutionalised. Most critically self-
esteem of the judges and other officials of the lower courts needs to be raised.
Professionalism in lower courts will improve the effectiveness of higher judiciary. Bar
councils also need to have a sense of professionalism.

Change Comes from Within: With all respect to donors, change starts from within the system.
Heroes from within the system can make change possible.
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